COMMERCIAL ARBITRATION OF BUSINESS DISPUTES
Fordham University School of Law
Spring 2018 Course Syllabus

[bookmark: _GoBack] Updated January 3, 2018
 
Prof. George H. Friedman, Esq. 

This course is offered to students interested in acquiring knowledge of arbitration as it relates to business disputes. We will also cover the impact of the expected Supreme Court decision in Epic Systems Corp. v. Lewis, 137 S.Ct. 809 (2017), the first case of the Court's new Term argued October 2nd. Students registering for this course do not need any prerequisites except those already established by the law school as to the manner and selection of elective course offerings. A general background in contract law and civil procedure is helpful.

Learning Outcomes: 

· Acquire in-depth knowledge of arbitration as it relates to domestic and international business disputes.
· Master the key statutes, cases, and regulations impacting arbitration.
· Gain perspective on the emerging legislative and regulatory challenges to mandatory predispute arbitration clauses in consumer and employment contracts.
· Examine how the Trump administration has already impacted arbitration law and policies.
· Become familiar with the basics of other alternative dispute resolution methods, such as mediation, mini-trial, court-annexed arbitration and negotiation.
· Identify, analyze, and apply acquired knowledge through in-class group exercises. 

Class Policies: In lieu of a final examination, students will submit a paper on a pre-approved ADR topic. A sample list is attached to this syllabus. Attendance and participation is expected, but not graded. However, students can improve their paper by one-half a grade through class participation. Professor Friedman will submit the best paper(s) to the DISPUTE RESOLUTION JOURNAL for possible publication. A former student’s paper is assigned for class # 6. Students will receive a free online subscription to the weekly Securities Arbitration Alert for the semester.

Classes meet THURSDAY afternoons from 4:00 p.m. to 5:50 p.m., in Room 3-08, unless otherwise noted. 

Prof. Friedman can be contacted as follows:
 
E-Mail:	ProfGFriedman@gmail.com  or gfriedman@fordham.edu 
 
Phone: 917-841-0521

[bookmark: webProfileURL]Twitter: @GFriedmanADR; LinkedIn: www.linkedin.com/pub/george-friedman/63/866/33b/ 

Assigned Text:  Matthew H. Adler, Arbitration: Cases, Problems, and Practice (Carolina Academic Press 2017). The text is available as an e-book at https://redshelf.com/ (eISBN 9781611639834) or in hard copy at the law school book store. Pagination is the same in each version. Note: for all assignments from the text, you should skip the questions unless otherwise assigned. 
 
Recommended:  Websites of the American Arbitration Association, http://www.adr.org, Arbitration Resolution Services, Inc., www.arbresolutions.com, and the Financial Industry Regulatory Authority (FINRA), http://www.finra.org (click on “Arbitration & Mediation”), which all contain a wealth of information about ADR. Also, the ABA Dispute Resolution Section has an excellent resources page, and those interested in international ADR should check out Global Arbitration News, https://globalarbitrationnews.com/. 

There are also many good (and free) ADR mobile apps: AAA, JAMS, and the Federal Arbitration Act. Also, Covington has an excellent app, The Arbitration Handbook, compiling arbitration rules, treaties, national laws and guidelines used in international arbitration. 

The following ADR blogs are very good: Arbitration Nation, Center for Public Resources, NY State Bar Ass’n Resolution Roundtable, Indisputably (ADR Law Profs), Securities Arbitration Commentator and JAMS. The Lexology Navigator (https://www.lexology.com/navigator/) is a terrific research tool.
 
Aldo provided: There is a class website: http://www.gfriedmanadr.com/fordham/. The class website contains the class syllabus and links to most of the cases, articles and authorities covered in the course. The site also contains links to websites of interest, and printable forms. Professor Friedman also has an ADR blog at Arbitration Resolution Services, Inc., and at the Securities Arbitration Commentator. Scholarly works are on his SSRN Author page: http://ssrn.com/author=2492175. He also has a business website: www.gfriedmanadr.com.  



COURSE  SCHEDULE  AND  SYLLABUS

Please print out and take to class any group exercise in this syllabus
   
Class 1 [1/18/2018]:  Introduction, Overview, and the Trump Administration
 
Assignment: Read Matthew H. Adler, Arbitration: Cases, Problems, and Practice [hereinafter "Adler"] Chapter 1, “Why Study Arbitration?” [pp. 3 - 6]. Review and print the “ADR Continuum” and read P. Refo, The Vanishing Trial, 30:2 LITIGATION 2 (Winter 2004). 

Also, see my blog posts:

· Trump in Charge – What Does It Mean for Arbitration? (January 20, 2017)

· The “First Hundred Days” of the Trump Administration are in the Books: Much Ado in the Arbitration and the Financial Worlds (May 5, 2017)

· Supreme Court Nominee Gorsuch Seems to be Pro-Arbitration (Feb. 8, 2017)

· A Final Report Card on My 2017 Arbitration Predictions: “Pretty, Pretty, Pretty, Pretty Good!” (Dec. 20, 2017)

Optional: There is a wealth of statistics kept by the U.S. Department of Justice Bureau of Justice Statistics at http://www.bjs.gov/. Also, the Law School has a webpage, “Transition to Trump,” containing all things Trump impacting legal and regulatory issues.    
 
Class 2 [1/25/2018]: Negotiation – Overview of the Process

Assignment: Review the “ADR Continuum” and print it. Read D. Hoffman, A Primer on Successful Negotiation (2007) 

We will also do a group problem-solving exercise on negotiation.

Class 3 [2/1/2018]:  Mediation – Overview of the Process
 
Assignment: Read: Adler, Chapter 1, “Arbitration Versus Mediation” [pp. 15 – 20]. Commercial Arbitration Rules and Mediation Procedures of the American Arbitration Association, (October 1, 2013).  Read only the Mediation Procedures, rules M1– M17. 

Also, read:
 
· G. Friedman, How Do You Explain Mediation? Practical tips on how to approach the mediation process, CALIFORNIA LAWYER (Dec. 2015) 

· J. Krivis, The Five Stages of Mediation (Dec. 1999)

· G. Friedman, Mediation No Longer the Rodney Dangerfield of Dispute Resolution? (Mar. 29, 2016)


· Ellis, Good Faith, Bad Faith, No Faith: Will a Subjective Good Faith Standard Influence How Litigants Approach Mediation? LEXOLOGY (Nov. 16, 2017)

We will view the brief mediation part of the FINRA video, "What Investors Can Expect from the FINRA Dispute Resolution Process,”  and the video, "Hearing Procedures in a Construction Mediation." Please review the guide to the video.  

We will also do a group problem-solving exercise on mediation benefits and drawbacks.
  
         *** Selection of Term Paper Topic Due ***
                                                    
Class 4 [2/8/2018]:  Arbitration I - Overview 
 
Assignment: Read: J. Berkelhammer, Arbitration: A Comparison of the Pros and Cons and ABA, Benefits of Arbitration for Commercial Disputes . Also, NY Civil Practice Law & Rules, CPLR Art. , Federal Arbitration Act ["FAA"] § 1 – 16 and Revised Uniform Arbitration Act and accompanying guide.  

[bookmark: _Hlk498590486]Read also:

· Investor's Guide to Securities Industry Disputes: How to Prevent and Resolve Disputes with Your Broker (edited by Professor Jill Gross and Professor Elissa Germaine)
  
We will also see the arbitration part of the FINRA video, "What Investors Can Expect from the FINRA Dispute Resolution Process” (PDF study guide).  

For those interested: 

· R. Weinstein, C. Edes, J. Hale and N. Pearsall, Efficiency and Economic Benefits of Dispute Resolution through Arbitration Compared with U.S. District Court Proceedings (March 2017)

We will also do a group problem-solving exercise on arbitration benefits and drawbacks.



Assignment: Adler Chapter 3, “Who Decides Arbitrability?” [pp. 101-43].  Read also , FAA §§ 1 - 4, Revised Uniform Arbitration Act §§ 6 and 7. See compilation of CPLR sections on enforcing arbitration agreements in class website. Also, read and review the AAA Construction Demand for Arbitration Form.  

Also, read: 

· Howsam v. DeanWitter, 123 U.S. 588 (2002)
· The Presidents and Arbitration: from Washington to Trump (Feb. 16, 2017)

Study aid: see this excellent (and funny) flow-chart published in Arbitration Nation

We will also do a group problem-solving exercise on enforcing the promise to arbitrate

*** Paper Outline and List of Resources Due ***

; Mandatory Predispute Arbitration Agreements & Class Actions in Consumer Contracts

Assignment: Adler Chapter 2, “The FAA’s Presumption in Favor of Arbitration” [pp. 60-74] and Chapter 4, “Arbitration and Class Actions” [pp. 161-209].  Read the Supremacy Clause, (US Const., Art. 6, para 2); and the Commerce Clause (US Const., Art. 1, sec. 8, clause 3). Read sections 921, 922 and 1028 -- only these sections -- of the Dodd-Frank Wall Street Reform and Investor Protection Act of 2010. This link will give you the entire massive statute. Note: it’s entirely possible Dodd-Frank will be repealed and replaced by this time, in which case we will examine the new law and how or if it impacts consumer arbitration. 

N. Aschen, Tearing Down the Wall Protecting Mandatory Arbitration: A Critical Evaluation of Mandatory Arbitration Clauses in Consumer Contracts, 71:3 DISP. RES. JOURNAL 55 (Dec. 2016). The author, class of 2017, is my former student (Spring 2016). The paper in PDF will be emailed to the students, with permission of the AAA.

Also, see my short blog posts:

· Let’s Not Toss Out the Data-gathering Baby with the CFPB Arbitration Rule Bathwater (Nov. 1, 2017)

· “Arb Rule, We Hardly Knew Ye.” CFPB Arbitration Rule Likely to Be No More (And Never Was) (Oct. 27, 2017) 

· The Mandatory Consumer Predispute Arbitration Agreement – Reports of its Demise May have been Greatly Exaggerated (Apr. 16, 2017).

Read:

· New York  (2006)

         Allied-Bruce Terminix v. Dobson, 513 U.S. 265, 4079, 115 S.Ct. 834 (1995)

         Doctor's Associates v. Casarotto, 517 U.S. 681, 116 S.Ct. 1653 (1996)



        Citizens Bank v. Alafabco, 539 U.S 52 (2003)

We will also do a group problem solving exercise on Federal Arbitration Act preemption.



Assignment: Read CPLR § 7506, FAA §7.  See also these study aids.  

Also, read:

      . Read only the arbitration rules on hearings, rules R-24 – R36.

Skim:

· FINRA Discovery Guide

We will again view the “hearing” arbitration part of the FINRA video, "What Investors Can Expect from the FINRA Dispute Resolution Process” and part of an AAA arbitrator training video (read fact pattern). 



Assignment: Adler Chapter 13, “Enforcing and Appealing Arbitration Awards” [pp. 447-511]; Chapter 14, “The Rise, Fall, and Uncertain Life of Manifest Disregard” [pp. 515-26]. Note: do not read the cases, except for:

· Oxford [Adler. p. 453]
· Stolt-Nielsen [Adler p. 493]
· Hall Street [Adler p. 516]

See also these study aids (click on link). Please read the AAA Commercial Arbitration Rules sections on arbitration awards.  Also, read: CPLR §§ 7507 -11, and FAA §§ 9 -12.  



         Commonwealth Coatings Corp. v. Continental Casualty Corp., 393 U.S. 145, 89 S. Ct. 337 (1968), reh. den. 393 U.S. 1112, 89 S. Ct. 848 (1969) [excerpted in Adler at pp. 223-25]

· Friedman, G. Like Rodney Dangerfield, Commonwealth Coatings “Don’t Get No Respect” – and it Shouldn’t!,  2015:3 SECURITIES ARBITRATION COMMENTATOR 1 (July 2015)

         Wilko v. Swan, 346 U.S. 427, 74 S.Ct. 182 (1953)



        Garitty v. Lyle-Stuart, 40 N.Y.2d 354, 386 N.Y.S.2d 831 (1976)

· Katz, Nannis & Solomon, P.C. v. Levine, 473 Mass. 784 (2016)

· Friedman, G., Federal Courts on Frivolous Motions to Vacate Arbitration Awards: “I’m as Mad as Hell and I’m Not Going to Take this Anymore!” 

We will also do a group problem-solving exercise on statutory grounds for vacating arbitration awards.



Assignment: Read FAA §§ 1 – 2, AAA’s Resolving Employment Disputes, and H. Tavares-Erickson, Cutting edge companies use dispute resolution techniques to address workplace conflict: Analyzing the results of a 2013 CPR and Cornell survey on alternative dispute resolution (April 21, 2015). 

Read and be prepared to discuss:

· G. Friedman, Seems like I May Be Right After All on One of My 2015 Predictions – Just a Little Late (Sep. 5, 2016).

· If decided by this class, we will cover the impact of the Supreme Court decision in Epic Systems Corp. v. Lewis, 137 S.Ct. 809 (argued Oct. 2, 2017). If not, read:

· SCOTUS Hears Oral Argument in Lewis FAA Preemption Case. Lots of Questions for All Sides (Oct. 6, 2017)

· Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 111 S. Ct. 1647 (1991) 

· Circuit City Stores v. Adams, 532 U.S. 105 (2001)

· CompuCredit v. Greenwood, 132 S.Ct. 65 (2012)

Also, read: 

· Due Process Protocol for Mediation and Arbitration of Statutory Disputes Arising out of the Employment Relationship (1995)



· Hill v. Rent-a-Center, 398 F.2d 1286 (11th Cir. 2005)

· EEOC v. Wafflehouse, 534 U.S. 279 (2002)

We will also do a group problem-solving exercise on key issues in employment arbitration.


*** No Class 3/22/2018: SPRING BREAK *** No Class 3/29/2018: EASTER BREAK ***
 


 Revised AAA/ABA Code of Ethics for Arbitrators in Business Disputes (2004)  And FINRA’s Oath of Arbitrator and Disclosure Checklist.

Read:

· Friedman, G., Like Rodney Dangerfield, Commonwealth Coatings “Don’t Get No Respect” – and it Shouldn’t! (Jul. 19, 2015) 

Skim:

· AAA/ABA/ACR Model Standards of Conduct for Mediators (revised Sept. 2005) 

Those who are writing their papers on this topic, or who are really interested in this topic, may want to check out:

       ABA/College of Commercial Arbitrators, Annotated Code of Ethics for Arbitrators in Commercial Disputes (2014)

We will also do a group problem-solving exercise on ethics in arbitration.





Assignment: Adler Chapter 15, “International Commercial Arbitration” [pp. 563-67] and “Enforcement of International Arbitration Awards” [pp. 600-17]. Read this short article about nation-nation arbitration; International Dispute Resolution Procedures of the American Arbitration Association (July 1, 2014).

Also, please print this study aid comparing the AAA’s international and commercial arbitration rules. 

Also read:

· Hausfeld LLP, Mandatory Arbitration in the United States and Europe (2016)

· International Arbitration Statistics 2016 – Busy Times for Arbitral Institutions, published June 2017 in Baker & McKenzie’s GLOBAL ARBITRATION NEWS. Provides detailed statistics on international arbitration case filings for 2012-16.

        United Nations Convention on the Recognition and Enforcement of Foreign Arbitration Awards (text) and list of signatory countries (also covered partially in the Adler reading)

         Federal Arbitration Act Chapter 2, §§ 201-207 

· C&L Enterprises, Inc. v. Potawatomi Indian Tribes of Oklahoma, 532 U.S. 411, 121 S.Ct. 1589 (2001)

Skim the following:

       International Dispute Resolution Procedures of the American Arbitration Association (June 1, 2014)

· Blue Ridge Investments, LLC v. Republic of Argentina, 735 F.3d 72 (2d. Cir. 2013)

· Corporacion Mexicana De Mantenimiento Integral v. Pemex-Exploracion, 832 F.3d 92 (2d Cir. 2016), (Pet. for Cert. withdrawn Apr.19, 2017)

Those writing about international ADR should consider subscribing to Global Arbitration News (free). Also, students looking for a comprehensive yet manageable resource on international arbitration in New York should consider Arbitration in New York, a brochure excerpted from a larger work by William Lowery and Jeremy Wilson of CMS Cameron McKenna LLP (London), and Why Choose New York for International Arbitration, published by the New York State Bar Dispute Resolution Section and the New York International Arbitration Center. 



Assignment: Adler Chapter 1, sec. 1.01, “Mediation and Arbitration – the Leading Alternative Dispute Resolution (“ADR”) Modalities” [pp 16 - 20]. G. Friedman, On the 1st day of Christmas/Chanukah/Kwanzaa, My True Love Gave to me…a New Form of ADR  (Dec. 20, 2014)
Review the “ADR Continuum”

Read:
 
· Avista Management v. Wausau Ins. Co., M.D. Fla. (2006)

· W. Ruskin, The Success of the SDNY Mediation Program

·  Zapruder Heirs Get $16 Million for Dallas Film, NY Times (Aug. 4, 1999) 

We will also do a group problem-solving exercise on hybrid forms of ADR.

.  What does the future hold?

Assignment: Adler Chapter 1(V), “Drafting Alternative Dispute Resolution Clauses” [pp 22 - 29]. AAA, Drafting Dispute Resolution Clauses: a Practical Guide and A. Daley, Recent Court Decisions Highlight the Importance of Customizing Arbitration Agreements, published in the NATIONAL LAW JOURNAL (12/5/2013). 

[bookmark: _Hlk497904209]Read my short blog posts:

· Arbitration – the Wave of the Future? (Feb. 5, 2016)

· Mandatory Consumer Arbitration on the Eve of the Election (Nov. 1, 2016)

· The Election is Finally Over – What Does It Mean for Arbitration? (Nov. 10, 2016)

· Consumer and Employment Arbitration – Five Things to Look for in 2018 (Dec. 27, 2017)

Skim:

· AAA’s ClauseBuilderTM system.

Students will be grouped in teams for the purpose of developing an ADR clause for a given set of acts. 

*** Official Last Day of Classes is April 27, 2018: TERM PAPERS DUE *** 

[bookmark: topiclist]
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Students are to prepare a 5,000 to 6,000-word, double-spaced paper (including notes) on a pre-approved topic.  This amounts to 20 - 25 double-spaced pages if you were to use the type font and size utilized for this syllabus. The usual citation method should be followed. The usual number of footnotes will be about 50. A topic should be selected by February 1, 2018 using the form below.  If a student desires to write about a topic not on the list, specific approval from Prof. Friedman is required.  The Outline and List of Resources is to be submitted by February 15, 2018.  It should be no more than 2 - 3 pages in length, consisting of the basic outline the student intends to follow, and a list of the major resources to be used (key cases, articles, authorities, etc.) The final paper is due April 27, 2018. It is not necessary to submit a draft paper for approval unless you are using this course to satisfy the Upper Class Writing Requirement, but you may do so if you desire, by March 31, 2018.






A topic should be selected by February 1, 2018, using the form below. If a student desires to design an ADR system for a transaction topic not on the list, specific approval from Prof. Friedman is required. The Outline and List of Resources is to be submitted by February 15, 2018. It should be no more than 2 - 3 pages in length, consisting of the basic outline the student intends to follow, and a list of the major resources to be used (key cases, articles, authorities, etc.)  The final paper is due April 27, 2018.  t is not necessary to submit a draft paper for approval unless you are using this course to satisfy the Upper Class Writing Requirement, but you may do so if you desire, by March 31, 2018.



















































 
